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 An overview of the FCA 
◦ History 
◦ Types of cases 
◦ Violations  
◦ Prima face case 
◦ Theories of liability  

 The FCA and employment claims  
 Eleventh Circuit developments  
 Practice tips 
 Panel discussion  
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 Oldest rewards statute is the False Claims 
Act 
◦ Enacted in 1863 by Congress due to a concern that 

suppliers of goods to the Union Army during the 
Civil War were defrauding the Army.  
◦ Enacted during the Reconstruction era to punish 

war profiteering 
◦ More than $35 billion recovered by the U.S. 

Government since 1986 
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 Added anti-retaliation provisions  
 Increased penalties to treble damages and civil fines of 

$5,000 to $10,000 per false claim; 
 Increased relator’s share to be 15-30% of funds 

recovered from Defendant 
 Lowered standard of proof to include liability for 

“deliberate ignorance” and reckless disregard of the 
truth”  

 Lengthened statute of limitations from six years to ten 
years 

 Included award of attorneys’ fees and expenses.  
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◦ On May 20, 2009, Congress issued significant 
amendments to the FCA through the Fraud 
Enforcement and Recovery Act of 2009 ("FERA"). 
◦ The impetus was to correct past court decisions, 

such as: 
 United States ex rel. Totten v. Bombardier Corp., 

380 F.3d 488 (D.C. Cir. 2004): Making presentment 
a requirement for a qui tam claim. 

 Allison Engine v. United States ex rel. Sanders, 128 
S. Ct. 2123 (2008): Requiring a relator to prove the 
defendant's specific intent. 
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Presenter
Presentation Notes
Let’s look at the two most import recent amendments to the False Claims Act.  The first is the Fraud Enforcement and Recovery Act of 2009 ("FERA")Congresses impetus was to correct courts misinterpretation and misapplication of key provision of the false claims act on “presentment” and specific intent. 



◦ FERA Redefined "claim" under the FCA to mean "any 
request or demand, whether under a contract or 
otherwise for money or property and whether or not 
the United States has title to the money or property" 
that is (1) presented directly to the United States, or (2) 
"to a contractor, grantee, or other recipient, if the 
money or property is to be spent or used on the 
Government's behalf or to advance a Government 
program or interest" and the Government provides or 
reimburses any portion of the requested funds. 
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Presentation Notes
FERA broadens the definition of “claim” to includes claims to property as well as money and claims for money or preperty even if that money or property is not in the possession of the US. FERA also expressly provides that false claims on a government contractor by a subcontractor constitutes a “claim” under the FCA. 



 On March 23, 2010, President Barack Obama 
signed the PAPACA 

 Under PPACA, overpayments under Medicare and 
Medicaid must be reported and returned within 60 
days of discovery, or the date a corresponding 
hospital report is due.  

 Failure to timely report and return an overpayment 
exposes a provider to liability under the FCA. 
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Presentation Notes
FERA redefines “obligation to include retention of overpayments and fraudulently induced the United States to underbill a contractor for work it performs. In the wake of FERA, a contractor’s failure to reimburse the Federal Government for overpayments is liable for a false claim.. 
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Heath  
Care  

Housing and 
mortgage  

Gov’t contracts and 
fed.  procurement  

Other  

Typical 
defendants  

• Physicians and 
dentist 

• Hospitals  
• pharmaceutical 

companies 
• skilled nursing 

homes 
• rehab facilities 

• Banks 
• mortgage 

lenders  

• Government 
contractors  

• For-profit 
educational 
companies   

• Insurance 
companies  

 

Common 
flavors of 
fraud 

• medical 
necessity 

• upcoding 
• services not 

performed 
• supervision 

violations.  
• kickbacks  
 

• Failure to 
comply with 
FHA 
requirements  

• Failure to 
comply with 
HUD 
requirements  

 

• services not 
provided 

• making material 
misstatements 
on a bid or 
request for 
payment 

• delivering a 
defective or 
deficient product 

• not complying 
with 
requirements of 
the contract  

 

• “Title IV” cases - 
education-related 
fraud 
(misrepresenting 
student 
enrollment, 
attendance, etc. 
for student loans 
and funding)   

• Federal crop 
insurance fraud 

 
 

Presenter
Presentation Notes
https://www.justice.gov/opa/pr/justice-department-recovers-over-35-billion-false-claims-act-cases-fiscal-year-2015



 "any person who:" 
◦ (A) knowingly presents, or causes to be presented, a false or fraudulent claim for 

payment or approval; 
◦ (B) knowingly makes, uses, or causes to be made or used, a false record or 

statement material to a false or fraudulent claim; 
◦ (C) conspires to commit a violation of subparagraph (A), (B), (D), (E), (F), or (G); 
◦ (D) has possession, custody, or control of property or money used, or to be used, 

by the Government and knowingly delivers, or causes to be delivered, less than all 
of that money or property; 

◦ (E) is authorized to make or deliver a document certifying receipt of property used, 
or to be used, by the Government and, intending to defraud the Government, 
makes or delivers the receipt without completely knowing that the information on 
the receipt is true; 

◦ (F) knowingly buys, or receives as a pledge of an obligation or debt, public 
property from an officer or employee of the Government, or a member of the 
Armed Forces, who lawfully may not sell or pledge property; or 

◦ (G) knowingly makes, uses, or causes to be made or used, a false record or 
statement material to an obligation to pay or transmit money or property to the 
Government, or knowingly conceals or knowingly and improperly avoids or 
decreases an obligation to pay or transmit money or property to the Government, 

 is liable to the United States Government for a civil penalty of not less than $5,000 
and not more than $10,000, as adjusted by the Federal Civil Penalties Inflation 
Adjustment Act of 1990 (28 U.S.C. 2461 note; Public Law 104-4101), plus 3 times 
the amount of damages which the Government sustains because of the act of that 
person. 
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Presentation Notes
Let’s look at the statute.  We will examine each of the types of conduct that constitute a false claim in a moment.  What I want you to look at are the remedies provision.   It provides that any person who submits a false claim is liable for civil penalties of up to $10,000 (per false claim) AND treble damages – thee times the amount of damages that the Government recovers as a result of a settlement or judgment in the Government’s favor. 



 
 31 U.S.C. 3729(a)(1)(A) – Knowingly 

presenting, or causing to be presented a false 
claim for payment  
◦ A false claim for payment is actually submitted to 

the government.   
◦ Example: Presenting fraudulent claims to the 

National Flood Insurance Program for payment 
after Hurricane Katrina with the knowledge that 
the claims were false.  U.S. ex rel. Branch 
Consultants, L.L.C. v. Allstate Ins. Co., 668 F. 
Supp. 2d 780 (E.D. La. 2009).  
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Presentation Notes
This was a case where the relators discovered that that insurance companies were seeking reimbursement from FEMA’s National Flood Insurance Program (NFIP) for  wind damage and other non-flood losses caused by hurricane Katrina. 



 31 U.S.C. 3729(a)(1)(B) – Knowingly making, 
using, causing to be made or used a false 
record or statement material to a false claim  
◦ A document or material statement which underlies 

a claim for payment (but isn’t actually submitted to 
the government) is false.  
◦ Example: Creating documents that overstated the 

flood damage to submit to the National Flood 
Insurance Program.  Id.  
◦   
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Presentation Notes
In the same case the Relators alleged that Allstate submitted inflated claims to the National Flood Insurance Program (NFIP)



 
 31 U.S.C. 3729(a)(1)(C) – Conspiring to violate 

FCA 
◦ Two distinct minds collaborate to defraud the 

government.   
 Note: Owner of company and company cannot be co-

conspirators.  
◦ Example: University employees acting in 

agreement to file false certifications with the U.S. 
Government, resulting in federal grant to the 
university.  United States v. President & Fellows of 
Harvard Coll., 323 F. Supp. 2d 151 (D. Mass. 
2004). 
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Presentation Notes
In this case Government brought action directly against university and two university employees involved in a project designed to reform of Russian market system in which they were enriching themselves by steering aid moneys to businesses in which they had a financial interest in violations of AID’s conflict of interest rules. 



 
 31 U.S.C. 3729(a)(1)(G) aka Reverse False 

Claim - knowingly makes, uses, causes to be 
made or used, a false record or statement 
material to an obligation to the Government, 
or knowingly conceals or improperly decreases 
an obligation to the Government 
◦ Example: Commercial travel agency knowingly 

using nonprofit postal rates for mailings not 
eligible for that rate.  United States v. Raymond & 
Whitcomb Co., 53 F. Supp. 2d 436 (S.D.N.Y. 1999). 
◦ Also known as "reverse claims" under FERA. 
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Presentation Notes
A case where the United States Postal Service, alleges that Raymond & Whitcomb Co. (hereinafter, “R & W”) iused the non-profit mail rate for 6.1 million mailings not eligible for that rate, causing the Postal Service to suffer a deficiency of $398,960.05.  In addition to actual damages and treble damages, the US sought a civil penalty of at l$5,000 for each of 753 false mailings - $3.75 million dollars 



 Courts have found that Section 3729(a)(7) does 
not require that the false statements result in 
an actual loss to the Government. 

 "Even in cases where there is no dollar loss, for 
example where a defense contractor certifies an 
untested part for quality yet there are no 
apparent defects-the integrity of quality 
requirements in the procurement programs is 
severely undermined." United Stares ex rei. 
Balmmi v. Conagra, Inc., 465 F.3d 1 189, 1203 
(10th Cir. 2006). 
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Presenter
Presentation Notes
Courts have found that Section 3729(a)(7) does not require that the false statements result in an actual loss to the Government for instance when a government contractor submits a nonconforming bid. 



 False claim or record/statement 
 Made with knowledge  
◦ Defined by statute  

 That is material  
◦ Has a tendency to influence Government’s decision 

of whether and how much to pay  
 To the government’s decision to pay 

(damages)  
◦ But doesn’t actually have to cause the Government 

to pay money  
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 Statutory Formula  
◦ As of August 1, 2016:  
 $10,781.40 and $21,562.80 per claim 
 plus three times the amount of damages that the federal 

government sustains because of the false claim 
 

 Damages 
◦ Treble damages government sustained because of the prohibited 

act 
◦ Traditional Measure:  Difference between the value the Government 

received and the value it paid for 
◦ Health Care Complication:  Federal payers are insurers who 

“receive” nothing, patients do 
 Patients are beneficiaries 
 Claim can be false if item or service is not “covered” 
 Some courts hold full amount paid on a claim is “damage” 

regardless of whether item or service was delivered, was 
medically necessary, or was delivered at cost to the provider or 
supplier  

 
 Trebling is not discretionary 

 
 Minimum penalty is not discretionary 
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 Six years after the date on which the FCA 
violation occurred 

OR  
 Ten years, as long as the action is filed within 

three years of notice to a responsible U.S. 
official 
◦ Majority Rule: 10/3 only available to 

government 
◦ Minority Rule: Relator stands in shoes of 

responsible official 
 Filing of a qui tam suit can toll the statute of 

limitations  
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 No Presentment Requirement 
◦ After FERA, a relator need not show that a claim 

was presented directly to an officer or employee 
of the Government. 
◦ FCA liability attaches so long as the entity 

“knowingly presents, or causes to be presented, a 
false or fraudulent claim for payment or 
approval.” 
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Presenter
Presentation Notes
After FERA, a relator need not show that a claim was presented directly to an officer or employee of the Government.FCA liability attaches so long as the entity "knowingly presents, or causes to be presented, a false or fraudulent claim for payment or approval."



 Legally false claims can rest on: 
◦ false certification of compliance, or  
◦ an implied false certification.   

 Express false certification is actionable only where 
payment of the claim is conditioned on compliance 
with a 
◦ contract provision or  
◦ statute or regulation.  
 

21 

Presenter
Presentation Notes
See United States ex. rel. Siewick v. Jamieson Sci. & Eng'g Inc., 214 F.3d 1372, 1376 (D.C. Cir. 2000).Legally false claims can rest on:false certification of compliance, or an implied false certification



 2016 Supreme Court case  
 8-0 decision by Justice Clarence Thomas, three 

key points of law clarified:  
◦ The “implied certification” theory of liability under the 

FCA, holding federal contractors responsible for 
complying with all material rules that govern their work. 

◦ FCA violators may not hide behind legal niceties — so, 
for instance, they cannot argue that it’s OK to break any 
rule that’s not an explicit condition of payment. 

◦ No new limits on what counts as a “material” violation. 
The only category that’s out of bounds, said Justice 
Thomas, is “minor or insubstantial” noncompliance — a 
restatement of current case law. 
 Defense counsel takes a more expansive view on this and 

argues that Escobar has heightened the materiality bar  
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Presentation Notes
http://www.law360.com/articles/809686/escobar-was-a-clear-defeat-for-fca-defendants 



 A relator alleging fraud must disclose knowledge 
of the fraud to the Department of Justice before 
filing suit.   

 The qui tam action is then filed under seal in 
federal court.   

 The Government has sixty days within which to 
investigate the alleged fraud and determine 
whether to intervene.  See § 3730(b)(2).   

 Courts routinely grant the Government 
extensions; some cases remain under seal for 
years before the Government decides to 
intervene.   
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 If the Government intervenes, DOJ takes over the 
prosecution of the case.   

 The case is unsealed and the defendant is served.   
 A relator is entitled to notice of any settlement 

and is entitled to a hearing on the relator's share 
of the settlement.   

 If the Government declines to intervene in the qui 
tam action, the relator may proceed with the 
action against the defrauding contractor or 
entity, at which time the action will be unsealed 
and served on the defendant.  § 3730(c)(3).   
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 Disclosure to DOJ before filing suit.   
◦ Complaint filed under seal.   
◦ If the Government intervenes, DOJ takes over the 

prosecution of the case.   
◦ The case is unsealed and the defendant is served.   
◦ A relator is relator is entitled to notice of and a “hearing” 

on the fairness, adequacy and reasonableness of a 
settlement. 

◦ A relator is separately entitled to a hearing on relator 
share.   

◦ While the share is technically awarded by the court, most 
of the time relator and the Government present a 
stipulated amount to the court after negotiation. 

 If the Government declines to intervene the relator 
may proceed with the action 
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 The 9B standard requires an explanation of: 
 Who?  

 Who is engaging in the fraud? A company? Individuals?  
 What? 

 What is false or misleading about the statement or claim for payment?  
 Where? 

 Is the fraud contained in a certain area or is more widespread?  
 When?  

 When did the fraud start? Is it still ongoing?  
 How? 

 Specifically, how is the defendant engaging in fraud?  
 Why 

 Why is the statement or claim for payment false?  
 The 9B standard requires a plaintiff to do more than the usual 

investigation prior to filing a complaint.  
 It provides fair notice to the defendant.  
 In cases with multiple defendants, the allegations of fraud need to tie 

into each defendant  
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 Outlined in Section 3720(b)(5) of the FCA 
 “race-to-the-courthouse” paradigm  
 The first relator to file an FCA action is technically the only one to recover 

a monetary award.   
 The second relator is barred from filing a related action based on 

underlying facts of a pending first relator’s suit.  
 While legislative history referred a bar to “suits based on identical 

facts,” courts have held that reference was just an example, and not 
the standard.  “[A]n identical facts test would defeat the 
congressional objectives.” Lujan, 243 F.3d at 1189. 
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Presentation Notes
Purpose: “Prevent[s] parasitic lawsuits based on previously disclosed fraud.” U.S. ex rel. Carter v. Halliburton Co., 710 F.3d 171, 181 (4th Cir. 2013). Promotes “FCA's goal of avoiding piecemeal and duplicative ligation.” U.S. ex rel. Kelly v. Novartis Pharm. Corp., 827 F.3d 5, 11 (1st Cir. 2016).“[S]tops repetitive claims.”  U.S. ex rel. Lujan v. Hughes Aircraft Co., 243 F.3d 1181, 1187 (9th Cir. 2001). Creates a “race to the courthouse among eligible relators, which may spur the prompt reporting of fraud.”  U.S. ex rel. Branch Consultants v. Allstate Ins. Co., 560 F.3d 371, 377 (5th Cir. 2001).



 The FCA “first-to-file bar”  says that when an person bring an 
FCA qui tam, “no person other than the Government may 
intervene or bring a related action based on the facts underlying 
the pending action.” 31 U.S.C. § 3730(b)(5) 
◦ Race to the courthouse  

 Kellogg Brown & Root Services Inc. v. United States ex rel. Carter 
◦ In many jurisdictions prior to Carter, defendants accused of fraud under 

the FCA could avoid facing justice by pointing to a similar claim that was 
filed earlier — even if that claim had died without reaching the merits. In 
the First, Fifth, Ninth and D.C. Circuits, such a failed claim might preclude 
all further cases based on the same underlying facts. 

◦ Justice Alito conclusion: The FCA certainly bars new claims while an 
earlier-filed case is “pending,” he said, but a case can hardly remain 
“pending” after it has been dismissed. Such an interpretation, he declared, 
“does not comport with any known usage of the term ‘pending.’” 

 In sum, the first-to-file rule only keeps new claims out of court 
while related claims are still alive.  

28 

Presenter
Presentation Notes
http://www.law360.com/articles/659858/the-more-important-part-of-high-court-s-kbr-ruling



 Under the FCA, an original source is someone who 
voluntarily provides information to the federal 
Government about fraud before filing suit. See 31 
U.S.C. § 3730(e)(4)(B).   

 An original source must have "direct and independent 
knowledge" of the information underlying the allegations in 
the lawsuit, rather than information that was the basis for 
prior public disclosure.  Rockwell Int'l Corp, 127 S. Ct. 1397, 
1407 (2007).   

 In other words, the relator must have gained the information 
through his own experience or investigation.   

 Under PPACA, an original source is someone who has 
"knowledge that is independent of and materially adds to the 
publicly disclosed allegations or transactions." See 31 U.S.C. 
3730(e)(4)(B). 
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• An FCA complaint must remain under seal for at 
least 60 days.  

• The government can seek an extension “for good 
cause”  

• The FCA provides no statutory guidance as to 
remedies for a breach of the seal.  

• The Supreme Court will rule on State Farm v. 
United States ex rel. Rigsby, et al. in November 
2016.  
◦ State Farm argues that the relators notified the media 

about their FCA allegations roughly a year before the 
District Court ordered that the seal be lifted.   

◦ There is a circuit spilt on whether violations of the FCA’s 
seal warrants dismissal of the complaint 
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 Issue: “[w]hat standard governs the decision 
whether to dismiss a relator’s claim for violation 
of the FCA’s seal requirement, 31 U.S.C. § 
3730(b)(2)?” 

 Summary of approaches by different circuits: 
◦ Fifth & Ninth Circuit – Balancing test 
◦ Sixth Circuit – Mandatory dismissal 
◦ Second & Fourth Circuit – Frustration of Congress 

- State Farm seeks mandatory dismissal, not a 
judicial balancing. 

- Rigsby seeks deference to judicial determination 
to craft a remedy 
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An employee must prove: 
 (1) that the employee engaged in protected 

activity,  
 (2) that the employer knew that the 

employee engaged in protected activity, 
and 

 (3) that the employer discriminated against 
the employee because of his protected 
activity.  

 

33 



 "Acting in furtherance" of a qui tam action 
includes:  (1) investigating a violation of the 
FCA, (2) initiating an FCA action, (3) 
testifying for an FCA action, or (4) assisting 
in an FCA action.   

 The Supreme Court has specifically noted 
that "proving a violation of § 3729 is not an 
element of a § 3730(h) cause of action."  
Graham County Soil & Water Conservation 
Dist. v. U.S. ex rel. Wilson, 545 U.S. 409, 
416 n.1 (2005). 
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 Specific examples of protected activity include:  
◦ bringing illegal conduct to an employer's 

attention;  
◦ refusing to participate in a scheme to defraud 

the Government; 
◦ reporting to a supervisor that flawed devices 

were being provided to the military; and 
◦ reporting internally the existence of 

fraudulent activity. 
 After FERA, protected conduct includes any 

efforts to stop one or more violations of the 
FCA. 
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 Young v. CHS Middle East, LLC, No. 13-2342, 2015 U.S. App. LEXIS 8732 (4th Cir. Va. 
May 27, 2015). 

 Plaintiffs alleged that Defendant had falsely reported staffing certifications to the 
Department of State.  Specifically, Plaintiffs alleged that the Department of State listed 
“emergency medical technicians as scrub technicians for surgery” even thought hey had 
no surgical experience.   

 After reporting the allegations to the State Department, plaintiffs were terminated two 
days later.  

 Plaintiffs filed an FCA anti-retaliation claim.  
 The district court dismissed the claim reasoning that the plaintiffs’ conduct did not 

constitute protected activity under the FCA 
 Fourth Circuit reversed – underscoring the broad scope of the FCA.   
 Fourth Circuit held that FCA retaliation provisions prohibits retaliation ““because of lawful 

acts done . . . in furtherance of an action under this section or other efforts to stop 1 or 
more violations of this subchapter,” which encompasses collecting information about a 
possible fraud, even before the plaintiff puts together “all the pieces of the puzzle.” Mann 
v. Heckler & Koch Defense, Inc., 630 F.3d 338, 343-44 (4th Cir. 2010). 

 Fourth Circuit also heavily relied on the Fourth Circuit’s decision in United States ex rel. 
Omar Badr v. Triple Canopy, Inc., 775 F.3d 628 (4th Cir. 2015) holding that a 
whistleblower successfully “pleads a false claim when it alleges that the contractor, with 
the requisite scienter, made a request for payment under a contract and withheld 
information about its noncompliance with material contractual requirements.” Id. at 636.    
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Presentation Notes
The Fourth Circuit’s broad construction of FCA protected conduct in Young is consistent with other recent FCA retaliation decisions applying the 2009 amendments to the FCA that broadened the scope of protected whistleblowing. Under those amendments, the FCA’s whistleblower protection provision protects not only steps taken in furtherance of a potential or actual qui tam action, but also steps taken to remedy fraudulent activity or to stop an FCA violation. For example internal reporting of fraudulent activity to a supervisor can be a step in furtherance of uncovering fraud, and is therefore protected under the False Claims Act.



 To prevail in an FCA retaliation claim, a 
plaintiff must show that "the retaliation was 
motivated at least in part by the employee's 
engaging in protected activity."  S. Rep. No. 
99-345, at 35, reprinted in 1986 U.S.C.C.A.N. 
at 5300.  

 A § 3730(h) plaintiff need not prove "but for" 
causation.  Id. at 125 n.13 (distinguishing 
Gross v. FBL Fin. Servs., Inc., 129 S. Ct. 2343, 
2350 (2009)).   
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 The heightened pleading requirement of Rule 
9(b) does not apply to FCA retaliation claims. 

 An FCA retaliation plaintiff claims need only 
meet the Rule 8(a) notice pleading standard. 

 After FERA, a Plaintiff need not demonstrate 
that she raised concerns about an actual 
violation of the FCA. 
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 The number of FCA cases has increased 
exponentially.  

 The FCA is a powerful tool to stop fraud and 
award worthy whistleblowers.  

 While FCA cases occur across the country, Florida 
is a hotbed for Medicare and Medicaid fraud.  

 Recent rewards statutes key off of the False 
Claims Act with some important differences 
◦ State False Claims Act  
◦ IRS whistleblower rewards  
◦ SEC and CFTC whistleblower rewards  
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 Vetting potential cases  
◦ Gathering and corroborating facts: 
 From client 
 Documents  
 Witnesses 
 Asset searches  

 Assessing your client  
◦ Credibility  
◦ Personal and professional background  
◦ Criminal background  

 Developing your case  
◦ Review of applicable regulations and/or contracts (review copies of 

contract, Medicare regulations, etc.) 
◦ Assessing potential damages  
◦ Developing theories of liability  

 Presenting to the government  
◦ Consider submitting a pre-disclosure statement (prior to filing) 
◦ The more organized and well-researched, the better!  
◦ Consider developing a strategy of next steps for the government  
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 Litigating an FCA retaliation claim while a qui tam claim 
is under seal: 

 A qui tam relator can prosecute a retaliation claim 
without violating the seal, but this requires planning, 
including a strategy for responding to questions during 
the plaintiff's deposition about the plaintiff's disclosures 
to the Government. 

 Before filing a retaliation claim, the qui tam relator 
should disclose the fraud to the Government to ensure 
that the relator will qualify as an original source. 

 Consider filing the retaliation claims with the qui tam 
action under seal. 

 Be prepared to justify the plaintiff's damages with 
specificity to avoid the appearance that the employer is 
settling more than just an employment claim.  
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 2017 WL 117154 (9th Cir., Jan. 12, 2017) 
 Affirmed summary judgment in favor of defense contractor in an implied false 

certification case alleging that the defendant failed to comply with a national 
standard, ANSI-748, when implementing a project management tool required by 
government regulations. 

 Defendant made no “specific representations” about its performance, which is a 
condition of an implied false certification claim. 

 The claims for payment (vouchers submitted by the Defendant) included no false 
statements. Relator’s complaint about the format Defendant used to prepare cost 
reports did not call into question the accuracy of the information in the voucher. 
Because the FCA requires a false claim, summary judgment was proper. 

 Compliance with the ANSI-748 standard was not material to payment, as required 
to pursue an implied false certification theory.  
◦ Compliance with ANSI-748 was not an express term of government’s delivery orders. 
◦ Government’s project manager agreed that cost reports could be submitted using a 

different method than prescribed by ANSI-748.  
◦ Government continued to pay Defendant notwithstanding the submission of cost reports 

that did not comply with ANSI-748. 
◦ Evidence showed that government did not find ANSI-748-compliant reports helpful, did not 

use them to manage the project, and ultimately abandoned the requirement. 
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 792 F.3d 1121 (9th Cir. 2015) (en banc) 
 En banc decision held that one element of the Ninth Circuit’s 

longstanding three-part test for an original source was inconsistent 
with the statute. 
◦  Overruled Wang ex rel U.S. v. FMC Corp., 975 F.2d 1412 (9th Cir. 1992), which 

had held that relator must “have a hand” in causing the public disclosure in 
order to qualify as an original source. 

◦ Joined sister circuits in holding that the pre-2010 statute requires a relator to 
meet only two requirements to qualify as an original source: (1) relator must 
voluntarily inform the government of the facts underlying his complaint before 
filing a lawsuit, and (2) relator must have direct and independent knowledge of 
the allegations underlying the complaint. 

 Allegations in an earlier complaint alleging violations of a different 
Medicare program requirement were sufficiently distinct from the 
relators’ allegations so as not to trigger the first-to-file bar.  
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 816 F.3d 565 (9th Cir. 2016) 
 Public disclosure must include either an allegation of fraud, or disclose a transaction 

from which fraud can be inferred. 
◦ Court declined to decide whether public disclosure of problems and cost overruns relating to 

a satellite sensor project identified transactions from which fraud could be inferred. 
 Public disclosure must be “substantially similar” to allegations in complaint. 

“Substantial similarity” test is not met simply because the public disclosure contains 
similar allegations to the complaint when analyzed at a “high level of generality.” 
◦ The public disclosures were extremely broad and vague. They described generalized 

“problems” with the same satellite component project the relator addressed, but no 
specifics.   

◦ In contrast, the relator provided specific examples and a level of detail not found in the public 
disclosures, such as identifying specific false waivers of specifications; specific false sign-offs 
and forgeries; and specific examples of the use of prohibited materials. 

◦ Because the relator’s complaint provided “genuinely new and material information of fraud” 
that the government could not have gleaned from public reports, and included allegations 
that were “different in kind and degree,” the court refused to apply the public disclosure bar.  

 Rejected a “quick trigger” approach to analyzing substantial similarity. 
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 770 F.3d 853 (9th Cir. 2014) 
 Testimony during a deposition in a bankruptcy proceeding 

was a “public disclosure,” where deposition was attended 
by the bankrupt parties who were “outsiders” to the 
investigation by the Bankuptcy Trustee’s Office in which 
the deposition was taken. 

 The word “public” in 3730(e)(4)(A) is “essentially a term of 
art.” Depending on the context, a disclosure made to a 
single individual can qualify as a public disclosure. 

 In the context of an internal investigation, a disclosure is 
“public” when made to an “outsider” to the investigation. 
◦ The two individuals who attended the deposition were “outsiders” 

because the investigation was “independent” of the one they 
initiated, and they were not employees of either the investigating 
body or the target.   
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 2016 WL 7378731 (9th Cir. 2016) 
 Relator’s allegation that Medicare Advantage organizations designed 

retrospective reviews of medical records deliberately to avoid identifying 
erroneously submitted diagnosis codes stated a cognizable legal theory.  
◦ Organizations were required to certify accuracy and undertake due diligence 
◦ Allegation that organizations conducted one-sided reviews designed to identify errors 

favorable to the organizations, but not to identify errors favorable to Medicare, were 
sufficient to allege falsity and scienter.    

 Complaint met the requirements for Rule 9(b) for some but not all defendants 
◦ Details of the alleged scheme, including the names of the people involved, the 

amounts paid, the duration, and the nature of the scheme, were alleged for some 
defendants and were sufficient to meet the requirements of Rule 9(b) 

◦ Allegations lacking such details for other defendants insufficient.  
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 813 F.3d 1259 (9th Cir. 2016) 
 Relators alleged that defendants falsely 

certified that loans purchased by Fannie Mae 
and Freddie Mac were free and clear of liens 
from homeowners associations when they 
were not.  

 Court held that Fannie Mae and Freddie Mac 
are not instrumentalities of the federal 
government for purposes of the FCA 
◦ Therefore, relators failed to plead that allegedly 

false claims presented to Fannie and Freddie were 
presented to the government  
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 793 F.3d 1080 (9th Cir. 2015) 
 Government intervened and moved to dismiss 

the relator on the ground that he had pled 
guilty to fraud for falsifying time cards when 
working for a government contractor. 

 Under 31 U.S.C. 3730(d)(3), relator was barred 
from bringing suit due to his criminal 
conviction in the fraudulent scheme. 

 Criminal conviction bar is mandatory and 
includes no exception for minor participants. 
◦ Plain language of statute controls. 
◦ Followed 6th Circuit and 8th Circuit. 
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